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JOHN S. MARTIN, Jr., D strict Judge:

The Rogers and Hanmerstein Organi zati on, together with other
songwiters and nusic publishers (collectively "Plaintiffs"),
bring this action for copyright infringenent of various nusi cal
conposi tions agai nst UMG Recordings, Inc. ("UMZ') and The Farm
Club Online, Inc. ("Farnclub") (collectively "Defendants").

Def endant s now nove for sunmary judgnment on the ground that they
are licenced to nmake recordings of the nusical conpositions at

issue, or in the alternative, for a stay pending resolution of a



Copyright O fice proceeding regarding online nusic services.
Plaintiffs cross-nove for partial sunmary judgnment. For the
reasons set forth bel ow, Defendants' notion is denied in al
respects and Plaintiffs' notion is granted.
BACKGROUND

Plaintiffs are nmusic publishers and songwiters that own or
control the copyrights of fanmpus nusical conpositions such as
"White Christmas"” and "These Boots are Made for Wl king." (Conp.
19 17 - 25.) UMGis in the business of making and distributing
phonor ecords?! through its various nusic |abels, including MCA
Records, A&M Records, Pol ygram Records, and Mercury Records.
When meki ng and distributing a phonorecord of a nusical
conposition for which they do not own the copyright, UM nust
obtain a license fromthe copyright owner. See 17 U . S.C. § 115.

Omers of copyrighted nusical conpositions are required to
grant |icences under certain circunstances pursuant to the
Copyright Act of 1976 (the "Copyright Act"), 17 U S.C. § 115
("Section 115"). Section 115(a)(1) provides:

When phonorecords of a non-dramatic nusical work have
been distributed to the public in the United States

1 "* Phonorecords' are material objects in which sounds,
ot her than those acconpanying a notion picture or other
audi ovi sual work, are fixed by any nmethod now known or | ater
devel oped, and from whi ch the sounds can be perceived,
reproduced, or otherw se communi cated, either directly or with
the aid of a machine or device. The term ' phonorecords’' includes
the material object in which the sounds are first fixed." 17
UsS C § 101.



under the authority of the copyright owner, any other

person, including those who nake phonorecords or

digital phonorecord deliveries, may, by conplying with

the provisions of this section, obtain a conpul sory

license to make and di stri bute phonorecords of the

work. A person may obtain a conpul sory license only if

his or her primary purpose in making phonorecords is to

distribute themto the public for private use,

i ncluding by means of a digital phonorecord delivery.

The notice requirenments and royalty rates for these "conpul sory
licences"? are also set forth in Section 115 and its rel ated
regul ations. See id. 8§ 115(b) & (c); 37 CF. R 8§ 201. 18,
255.3(j). Failure to conformto the notice provisions of the
statute "forecloses the possibility of a conpul sory |icense and,
in the absence of a negotiated |license, renders the nmaking and

di stribution of phonorecords actionable as acts of infringenent."
17 U.S.C. § 115(b)(2).

Section 115 also provides an alternative to the statutory
notice and royalty requirenents by allow ng copyri ght owners and
persons seeking conpul sory licenses to negotiate the terns and
rates of royalty paynents. See id. 8 115 (c)(3)(B). The statute
al so authori zes the use of commopn agents to negotiate |icenses,
recei ve notices, and pay and collect royalty paynents. See id.

Most nusic publishers, including Plaintiffs, enploy the

Harry Fox Agency, Inc. ("HFA") as their agent to receive notice

2 Compul sory licenses for the use of nusical conpositions
are often referred to as "nechanical |icenses” because Section
115 allows the act of "mechanically" recording a song on fixed
medi a. See Staggers v. Real Authentic Sound, 77 F. Supp. 2d 57,
64 n.10 (D.D.C. 1999).




of the intention to obtain a conpulsory |icense, and to coll ect
and distribute royalties. Acting on behalf of their clients, HFA
wai ves the statutory notice requirenents, negotiates royalty
rates at or below the statutory level, and substitutes a
quarterly accounting and paynent schedule for the nonthly
schedul e prescri bed by Section 115.

When a potential |icensee notifies HFA of its intention to
obtain a conmpul sory mechani cal |icense, HFA issues a docunent
that sets out the agreed-upon variance of the statutory terns.
The parties dispute whether this docunent is the license itself
or nerely a confirmation of receipt of notice. The top of the
docunent |ists the name and address of the licencee, a |licence
nunber, and the date. (Goodman Aff. Ex. 1.) Each docunent
contains the follow ng | anguage: "Refer to the provisions hereof
reproduced on reverse side varying terns of conpul sory |icense
provi sion of Copyright Act. The following is supplenentary

t her et o: The docunent then contains information about
the musical conposition at issue, including a song code, title,
witer, publisher, a record nunber, a format code such as "CD"
for conpact disc, an artist, and the royalty rate stated as a
percentage of the statutory royalty rate. The reverse side of
t he docunent contains the foll ow ng | anguage:
You have advised us, in our capacity as Agent for
the Publisher(s) . . . that you wish to obtain a

conpul sory license to nake and to distribute
phonorecords of the copyrighted work referred to [on



the front of the docunent], under the conpul sory
i cense provision of Section 115 of the Copyright Act.

Upon doing so, you shall have all the rights which
are granted to, and all the obligations which are
i nposed upon, users of said copyrighted work under the
conmpul sory license provision of the Copyright Act,
af ter phonorecords of the copyrighted work have been
distributed to the public in the United States under
the authority of the copyright owner by another person,
except that with respect to phonorecords thereof nade
and distributed hereunder:

1. You shall pay royalties and account to us as Agent
for and on behal f of said Publishers quarterly, within
forty-five days after the end of each cal endar quarter,
on the basis of phonorecords nmade and di stri buted;

2. For such phonorecords nade and distributed, the
royalty shall be the statutory rate in effect at the
time the phonorecord is made, except as otherw se
stated [on the front of the docunent];

3. This conpul sory license covers and is limted to one
particul ar recordi ng of said copyrighted work as
performed by the artist and on the phonorecord nunber
identified [on the front of the docunent]; and this
conpul sory |icense does not supersede nor in any way

af fect any prior agreenents now in effect respecting
phonorecords of said copyrighted work;

4. In the event you fail to account to us and pay
royalties as herein provided for, said Publisher(s) or
his Agent may give witten notice to you that, unless
the default is renedied within 30 days fromthe date of
the notice, this conmpulsory license will be
automatically termnated. Such term nation shal

render either the making or the distribution, or both,
of all phonorecords for which royalties have not been
pai d, actionable as acts of infringenent under, and
fully subject to the renedi es provided by the Copyright
Act ;

5. You need not serve or file the notice of intention
to obtain a conpul sory license required by the
Copyri ght Act.



Def endant s have subm tted HFA docunents for each of the nusica
conpositions identified in the conplaint. The docunents indicate
specific record nunbers and configurations, such as "CD'
"cassette tape" and/or "LP"

On or about Cctober 23, 2000, Farnclub, a subsidiary of UMG
began operating an Internet nusic service website |ocated at
http://ww. farncl ub.com Farnclub "streans” Universal recordings
over the Internet. The source files used for stream ng are sound
recordi ngs contai ned on magnetic di sks of conputer file servers.
Al t hough the magnetic conputer nedia on which the server copies
reside is not distributed to the public, the Farntlub service
al l ows consuners to access sound recordings of Plaintiffs
copyri ghted conpositions on demand. Defendants reproduced sound
recordings of Plaintiffs' works onto their conputer servers in
order to offer the Farntlub service. Plaintiffs assert that they
never authorized the use of their works on the website and are
not being paid any royalties for the use of their works on the
Farnclub site.

On or about Cctober 26, 2000, Edward P. Murphy (" Mirphy"),
the president and Chief Executive Oficer of the National Misic
Publ i sher's Association, Inc. (the "NMPA"),?3 spoke to Law ence

Kenswil of UMG and informed himthat the Internet nusic service

3 The NWPA is the principal trade association of nusic
publishers in the United States. HFA is a wholly-owned
subsi diary of NWPA.



was unlicenced and urged UMG to take copyrighted songs for which
it had no licenses off the service. (Murphy Decl. 1 6.) During a
subsequent tel ephone call with M. Zach Horowitz, President of
UMG on Novenber 2, 2000, Murphy repeated that the Internet nusic
service was not |icensed and again advised that UMG shoul d renopve
the musical conpositions for which it did not have licenses from
t he service.

On Novenber 20, 2000, UMG sent a letter to HFA seeking
licenses to use Plaintiffs' copyrighted nusic on an Internet
musi ¢ subscription service. (Panos Decl. Ex. 12.) The letter
not ed that:

[ Al pplication of the mechanical |icense provisions of

t he Copyright Act (17 U . S.C. 8§ 115) to the Service

remai ns unresol ved. Anmong other things, it is not

cl ear whet her operation of the Service m ght involve

maki ng and distributing [digital phonorecord deliveries

("DPDs")]. Subm ssion of this application does not

express or inply our agreenent that a license is

required for the operation of the [Internet] Service.

We expect these issues to be addressed by industry

negotiation or, if necessary, a Copyright Ofice

proceeding. |If it is determned that the operation of

the Service involves the making and distribution of

DPDs, we commit pronptly to pay applicable royalties

retroactive to the inception of the Service.

On Novenber 22, 2000, UM and ot her record | abels, acting
t hrough the Recording Industry Association of America ("Rl AA"),
filed a petition with the Copyright Ofice to commence a rul e-
maki ng proceeding in order to determ ne the applicability of
Section 115 to stream ng nusic through online services and the

royalty rates to be paid for such activities.



On Decenber 8, 2000, Plaintiffs comenced this litigation,
argui ng that Defendants' unauthorized copying of the nusical
conpositions nanmed in the conplaint onto the Farntlub server was
as infringing use of their copyrights. Defendants contend that
they hold conmpul sory nmechanical |icenses for each work listed in
the conpl aint as evidenced by HFA docunents for each song and
t herefore have an absol ute defense to the infringenent claim
Plaintiffs respond that the lIicenses held by Defendants are
l[imted to the express configurations and record nunbers
identified on the HFA docunents.

DI SCUSSI ON

Def endants argue that Section 115 "automatically" confers a
Iicence when notice is tinely served. |n Defendants' view, the
"automatic" nature of the license renders the piece of paper
prepared by HFA nothing nore than a confirmation of a conpul sory
licence and a variance of the statutory requirenents of notice,
accounting, and royalty paynents for a particul ar phonorecord
nunber. Thus, Defendants assert that by giving HFA notice of the
intention to obtain a conpulsory license for a particul ar song,

t hey obtained conmpul sory licences for all of the works rel evant
tothis litigation for all configurations, and the record nunber
limtations contained in the HFA docunents only apply to the
vari ances for the statutory royalty and accounting terns.

Plaintiffs respond that each HFA docunment is a license |[imted by



its express ternms to a particular phonorecord nunber and
configuration.

The problemw th the Defendant’s argunent is that it ignores
the fact that Defendant never served a notice of intent to
acquire a conpul sory license. Rather it submtted to the Harry
Fox Agency a docunent entitled: “Mechanical License Request”
on which it listed the catal ogue nunber and format of the
recording for which the Iicense was sought. 1In response to this
application, Defendant received a docunent entitled “License”
which identified a specific “Record Nunber" and specific
configuration for which the license was issued, e.g., “CD’. The
license stated, “Refer to provisions on reverse side varying
terms of conpul sory |icense provision of Copyright Act.” As
not ed above one of those limtations is:

3. This conpul sory license covers and is limted to one

particul ar recording of said copyrighted work as

performed by the artist and on the phonorecord nunber

identified [on the front of the docunent]; and this

conpul sory |icense does not supersede nor in any way

af fect any prior agreenents now in effect respecting

phonorecords of said copyrighted work .

Def endants contend that because the portion of the |icense
whi ch they signed stated “W acknow edge recei pt of a copy
hereof”, they did not bind thenselves to the terns set forth on
the form However, what they were acknow edgi ng was that they

received the license and were aware of its limtations. Since

t hey received no broader |license fromany other source, their



rights were limted to those contained in the license they
acknow edged recei vi ng.

Even if one were to consider this licensing process in
strict contract terns, Defendants’ application for the |icense
woul d constitute an offer which defendants accepted by sendi ng
the Harry Fox license. By signing the |license acknow edgi ng
recei pt of the terns upon which it was granted and, thereafter
using the license, Defendants clearly manifested their assent to
the ternms on which the |icense was issued.

Def endants argunent that the Harry Fox Agency had no
authority to limt the license that could be obtained had they
submtted a proper notice of intention to obtain a conpul sory
license is without nerit. Wile this would be true had they
chosen to submt such a notice, they did not do so; they
submtted an application for a license to the Agency and they
were bound by the terns of the license granted in response to
that application. Nothing in Section 115 suggests that Congress
intended to limt the ability of either copyright hol ders or
prospective licensees to enter into private agreenents that would
contain different terns and conditions of the license. |Indeed,
Section 115(b)(2) expressly provides:

Failure to serve or file notice required by clause (1)

forecl oses the possibility of a conpul sory |license and,

in the absence of a negotiated |icense, renders the

maki ng and distribution of phonorecords actionable as

acts of infringenent

See also 8§ 115(c)(3)(B)

10



Thus Congress clearly recognized that those |ike Defendants
who wi shed to obtain a license to include a copyrighted work in a
phonorecord had a choice either to serve the notice required to
obtain a conpul sory license or to obtain a “negotiated |icense.”
Congress mani fested no preference for either of these |icensing
met hods. By choosing to submt a license application to Harry
Fox rather than serve the statutorily required notice, Defendants
exerci sed the option Congress granted themto obtain a
“negotiated license.” They are, therefore, bound by the terns
t hey negoti at ed.

Def endants contention that the Harry Fox |license is not
l[imted to the particular al bumand configuration |listed thereon
is refuted by the docunent itself, as well as by the practice of
the parties. Defendants do not dispute that they often obtained
mul tiple HFA Iicenses for a particular conposition. (Goodman Aff.
Exs. 32-38.) Defendants argue that they notified HFA of the
intent to distribute a new use of each conposition in order to
(1) obtain the variances for each use, (2) create a paper trai
for royalty tracking purposes, and (3) accommbdate HFA. One
difficulty wwth this argunent is that each of the HFA docunents,
recei ved and acknow edged by Defendants with a signature, has a
I icense nunber in the top right corner. The license nunber is
different for each use of the song. Defendants dismss this fact
by pointing to the statute and the "automatic" nature of the
license. According to Defendants, Plaintiffs could have put

11



what ever they wanted on the HFA docunent and Defendants were
under no obligation to object because all of the rights of the
parties are governed by the statute. This argunent is
particularly difficult to digest because the HFA docunents
obvi ously benefit Defendants in many ways, such as by nmaking
accounting and royalty paynents due on a quarterly rather than
monthly basis. Mre inportantly, in many instances, the HFA
docunents set a royalty rate below the statutory rate. (Goodman
Aff. Ex. 16.) Under Defendants' view, they were free to
di sregard any | anguage on the HFA docunents that they found
contrary to the statute, but at the sane tine they could benefit
fromthe variance fromthe statutory royalty rate and accounting
requi renents. Furthernore, under this theory Defendants could
rely upon the HFA docunents to prove that they had obtained a
conpul sory license for a particular nusical conposition, but
Plaintiffs would be unable to rely on the docunent to establish
the scope of the license. Such an argunent defies commobn sense
and finds no support in the statute.

The above construction of the Harry Fox license as limting
the license to a specific record and format is consistent with

the the Second Circuit’'s decision in Fred Ahlert Miusic Corp v.

War ner/ Chappell Misic, Inc., 155 F.3d 17, 24 (2d Gr. 1998).

In Ahlert, Judge \Wal ker exam ned the scope of the derivative
wor ks exception of the Copyright Act, 17 U.S.C. § 304(c)(6) (A,
in an effort to determ ne which nusic publisher had the right to

12



license the use of a 1969 Joe Cocker recording, a derivative work
based on the copyrighted nusical conposition "Bye Bye Bl ackbird,"

for use on a novie soundtrack. See Ahlert, 155 F.3d at 19. The

def endant, the copyright owner at the time the Joe Cocker
derivative was recorded, had issued a nechanical |icence that
granted the A&M Record Conpany ("A&M') the right to nmake and
distribute the 1969 recording. See 1d. Several year later, the
defendant's copyright interest was termnated and transferred to
the plaintiff. See id. at 20. The defendant argued that the use
of the Joe Cocker derivative on the novie soundtrack fell within
the derivative works exception to the Copyright Act and therefore
the right to license the use of the song and collect royalties
had not been transferred to the plaintiff with the copyright
ownership. See id. at 20-22. Judge Wal ker determ ned that the
ownership of the rights to the use of the Joe Cocker recording on
t he soundtrack turned on the terns of the original grant fromthe
defendant to AGM See id. at 24. Judge Wl ker found that:

[ The nmechanical] |icense [was] a narrow one granting

A&M the right to use "Bye Bye Bl ackbird" for the

l[imted purpose of recording the Cocker derivative and

releasing it as "Record No. SP 4182". This grant does

not authorize any additional releases of the Cocker

derivative, nmuch less its inclusion on a novie

soundt r ack
Id. Thus, because the scope of the nechanical |icense was

limted to the specific record nunber identified in the | anguage

of the licensing docunent, the rel ease of the Joe Cocker

13



derivative on the sound track did not fall within the derivative
wor ks exception to the Copyright Act.

Def endants attenpt to distinguish the Ahlert case because it
did not involve an issue of infringenent. However, the scope of
the license to make and distri bute phonorecords and the
entitlement to nmechanical royalties were the central issues in
the case. The decision rested on the interpretation of the
license as limted to a specific record. Defendants contend that
t he absence of an infringenent claimnmade it unnecessary for
Judge Wal ker to apply the Second Circuit's "interpretive rule"
that a license should be construed broadly to include any uses
whi ch can reasonably be read to fall within the scope of the

licence. See, e.q., ABKCO Music, Inc. v. Westm nster Misic, Ltd.

838 F. Supp. 153, 155 (S.D.N. Y. 1993). Wile it nay be true that
Judge Wal ker' s opi nion does not discuss the |ine of cases
favoring this view of license interpretation, he clearly adopted
the district court's analysis of the license. Defendants' own
brief points out that the district court opinion, witten by

Judge Baer, did examne that |line of cases. See Fred Ahlert

Music Corp v. Warner/Chappell Misic, Inc., 958 F. Supp. 170, 173

(S.D.N Y. 1997). |Indeed, Defendants even suggest that Judge Baer
enbraced this "expansive view' of |icensing agreenents. Wether
such a statenent is accurate or not, Judge Baer found that:

In those cases in which courts held that the scope of

the license included uses not actually specified in the

license, the |icense contained very broad | anguage

14



wherein it was reasonable to assune the use fell within

the scope of the license. . . . By contrast, the

| anguage here is very narrow and grants to A&M only t he

right to manufacture phonorecords of the Joe Cocker

recordi ng on Record No. SP 4182.

Id. at 173-174.

The | anguage on the HFA docunents is simlarly narrow and is
subject to the sane analysis. As nentioned above, the HFA form
states: "This conpul sory |icense covers and is limted to one
particul ar recording of said copyrighted work as perforned by the
artist and on the phonorecord nunber identified [on the
docunent]." (Goodman Aff. Ex. 1.) Thus, the | anguage of the HFA
docunent is narromy limted to a specific phonorecord nunber.

Def endants al so argue that the license in Ahlert was a
"voluntary contractual license,"” and that the decision did not
di scuss Section 115 conpul sory licenses. First, it should be
noted that the Ahlert nmechanical |icense was issued in 1969 and
therefore referenced Section 1(e) of the Copyright Act of 1909.
(Panos Aff. Ex. 9.) Section 1(e) created the conpul sory
mechani cal |icense, and as Defendants explained in their first
brief, "[u]pon the effective date of the 1976 Act, all subsisting
mechani cal |icenses obtained under the 1909 Act were converted
into licenses under the 1976 Act and becane subject to the
provi sions of Section 115." (Def. Mem L. at 4 n.2 (citing

Transi tional and Suppl enentary Provisions of the Copyright Act of

1976, Publ. L. No. 94-533, 8§ 106, 90 Stat. 2541.))

15



As nentioned above, the Ahlert license specifically stated
that the license was granted in accordance with Section 1(e) of
t he Copyright Act of 1909, except that the accounting periods and
royalty rate were varied. (Panos Decl. Ex. 9.) Thus, the Ahlert
license was the equival ent of a conpul sory nechanical |icense.

The major difference between the Ahlert |license and the HFA
docunents is that the fornmer is entitled "Copyright License
Agreenent” and states that the signature of the |icensee on the
docunents "shall then constitute a binding agreenent between the
parties." (Panos Decl. Ex. 9.) The lack of a title on the HFA
docunent is not particularly rel evant because each HFA docunent
has a distinct |icence nunber on the top right corner indicating
that it is alicence. There is also no heading that suggests
that the docunent is a nmere confirmation or variance. The
"bi ndi ng agreenent” | anguage in the Ahlert license is certainly
stronger than the "we acknow edge recei pt of a copy hereof"
| anguage appearing above the |licensee signature on the HFA
docunent. However, Defendants never rejected any of the HFA
docunents that they received on the basis of the record nunber
and configuration [imtations that appear on them One instance
of stronger | anguage cannot overcone the many simlarities
between the Ahlert l|icense and the HFA docunents, including the
reference to the conpul sory license provision of the Copyright
Act, the variance of the royalty rate and accounting period, and
the limtation to a specific record nunber.

16



Wi | e Judge Wal ker did not analyze the nechanical |icense
provi sion of the Copyright Act, the first nention of the
mechani cal license in Ahlert has an explanatory footnote that
states: "A nechanical |icense allows the |icensee to use a song
in the manufacture and sal e of phonorecords."” Ahlert, 155 F. 3d at
20 n.1. There was clearly no question what type of |icense was
being interpreted. Mreover, Judge Baer's anal ysis, adopted by
Judge Wal ker, focused on the interpretation of nechani cal
i cences.

Even if it were not clear that Defendants’ |icenses are
l[imted by the particulars set forth in the Harry Fox license, it
appears that even a conpul sory |icense would not permt
Def endants to streamthese copyrighted works over the Internet.

Section 115 states that "[a] person may obtain a conpul sory
license only if his or her primary purpose in naking phonorecords
is to distribute themto the public for private use." 17 U.S.C. 8§
115(a)(1). Thus, while it may be that a conpul sory |license would
permt Defendants to sell copies of the phonorecords at issue
over the Internet, that is not what Defendants are purporting to
do. Defendants place copies of various al buns on the Internet
and then all ow conputer users to listen to whatever songs on
t hose al buns they choose. They do not sell copies of the records
to their users. |Indeed, the user agreenent which the Defendants
require users of their service to accept, states: “you can’t
reproduce copy or distribute the Content by any neans (i ncl uding

17



but not limted to downl oadi ng or saving such Content to a
conputer hard drive) . . . .7

Thus the Defendants’ server copies of the copyrighted works
are not anal ogous to master recordings made in the course of the
process of maki ng phonorecords to be distributed to the public.
Def endants concede that their server copies thensel ves are not
for distribution to the public. (Def. Reply Mem at 13.) Since
Def endants' server copies are neither intended for distribution
to the public nor part of a process for distributing digital
copi es of the existing phonorecords, Section 115 would not give
the Defendants a right to a conmpul sory license for the server
copi es.

In a last ditch attenpt to save a sinking ship, Defendants
rai se a nunber of specious argunents. First, Defendants argue
that even if their notion for sunmary judgenent is denied,
factual issues preclude the granting of Plaintiffs' notion for
partial summary judgenment. This argunent is particularly
interesting comng fromthe party that at the outset of briefing
argued that the HFA docunents "may be construed by the Court as a
matter of law," (Def. Mem L. at 2), and that "the only fact
material to resolution of defendants' notion is that defendants
have |icenses to make phonorecords enbodyi ng the conpositions at
issue."” (Def. Mem L. at 3.)

Def endants' argunent that Plaintiffs are estopped from
claimng infringenment borders on the ridiculous. There is no
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basis for a claimthat Plaintiffs acqui esced in Defendants'
conduct. Defendants do not dispute that Plaintiffs objected to
the use of the songs at issue on Defendants' website w thin days
of | earning about the website. (Murphy Decl. § 6.)

Def endants al so argue that other |icenses may exi st
supporting Universal's license rights to copyrights not
identified in the conplaint, but they did not produce any of
t hese phant om docunents. Defendants have admtted Plaintiffs
ownership and control of the songs at issue in this litigation
(Defs. Rule 56.1 Counter-Statenent 1), and based their right to
use the songs on the Farntlub service on the HFA docunents they
submtted. Thus, this vague argunent with no supporting evidence
cannot create an issue of fact.

Def endants next argue that there is a material issue of fact
as to whether they request new licenses for each new use of a
particul ar nusical conposition. Wether or not this was done in
every case, Defendants submtted nultiple HFA |icenses with
different |license nunbers in support of their notion which
i ndicates that they believed that such new |licenses were
required. Thus, the possibility that there is sone dispute about
i ndustry practice does not inpact granting summary judgenent on
the interpretation of the licenses offered by Defendants.

Def endant s question whether the HFA |licenses represent a

conspiracy to restrain trade. This argunment is frivolous since 8§
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115(c)(3)(B) specifically exenpts such negotiated |icenses from
the provisions of the antitrust |aws.

Def endants al so suggest that in the evolving world of
Internet nusic, the Court should allow themto distribute mnusic
wi t hout paying royalties to Plaintiffs until the Copyright Ofice
decides how to set royalty rates for Internet nusic services.

The Second Circuit has recogni zed that "the Copyright Ofice has
no authority to give opinions or define legal terns, and [that]
its interpretation on an issue never before decided should not be

given controlling weight." Mrris v. Business Concepts, Inc., 259

F.3d 65, 71 (2d G r. 2001) (quoting Bartok v. Boosey & Hawkes,

Inc., 523 F.2d 941, 946-47 (2d Gr. 1975)). Nor is the Court
aware of any authority that would give the Copyright office the

authority to nunc pro tunc Iimt the plaintiffs rights to damages

for the copyright violations commtted by the Defendants prior to
any change in the applicable rates. Thus, there is no reason to
defer ruling on the pending infringenent claimuntil the
Copyright Ofice addresses the issues of nmechanical |icenses and
royalties for Internet nusic.*

CONCLUSI ON

4 This argunment seens particul arly disingenuous because
Def endants also filed an action in this Court to protect their
sound recording copyrights frominfringenment in cyberspace. See
UMG Recordings, Inc. v. MP3.COM Inc., 92 F. Supp. 2d 349
(S.D.N. Y. 2000).
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Wi | e Def endants have been |less than candid with the Court,
it is clear that what Defendants are attenpting to do is to limt
t he paynents due fromthem for the stream ng of recordings of
copyrighted works to their custoners to the licensing fee that
woul d be applicable when a radio station sends a recordi ng over
the airwaves. It is obvious that Defendants do not want to pay
the Plaintiffs the license fee for a record every tinme one of
their custoners listens to recording on the Internet. However,
the only license that Defendants rely on here is one that is
limted to the distribution of records to the public for which
there is an established fee. Defendants choice is to obtain a
license for that purpose and pay the fee or cease their
infringing activity. They can not avoid that liability by
relying on the strained argunents they have asserted here.

For the reasons set forth above, Defendants' notion for
summary judgenent or to stay the proceedings is denied and

Plaintiffs' cross-notion for partial sunmary judgnent is granted.

SO ORDERED
Dat ed: New Yor k, New York
Septenber _ , 2001

JOHN S. MARTIN, JR, U S D J.
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